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ANIMAL WELFARE BILL 2001 
Committee 

Resumed from 7 November.  The Chairman of Committees (Hon George Cash) in the Chair; Hon Tom Stephens 
(Minister for Housing and Works) in charge of the Bill. 

Clause 19:  Cruelty to animals - 
Debate was interrupted after the clause had been partly considered.  

Hon MURRAY CRIDDLE:  What will be the situation if a person turns an animal loose and does not provide 
food and shelter for it?   

Hon TOM STEPHENS:  The words that are before the member are the same as the words before me.  If the 
member reads those words, he will find that if a person ill-treats an animal by turning it loose in a confined space 
in which there is no food, presumably that person will be caught under this Bill.  However, if the person turns an 
animal loose because the person can no longer reasonably provide food for the animal and leaves the animal to 
try to find food outside the confines of a paddock or a farming area, presumably that is in the best interests of the 
animal, and there would be a defence at hand.   

Clause put and passed. 

Clauses 20 to 22 put and passed. 

Clause 23:  Defence - normal animal husbandry - 
Hon RAY HALLIGAN:  I believe the minister gave an explanation on this issue last Thursday.  Clause 23(a) 
states -  

in accordance with a generally accepted animal husbandry practice, other than a prescribed practice . . .  

Can the minister reiterate what is meant by the words “other than a prescribed practice”? 

Hon TOM STEPHENS:  I will try to rephrase the answer I gave last Thursday.  Currently there is no normal, 
generally accepted animal husbandry practice that is considered to be one that should be prescribed.  However, 
the Bill provides an opportunity to prescribe a practice and to effectively ban a practice if one emerged which is 
considered to be cruel or unacceptable and which is not currently the experience of the community.  We do not 
have an example of a prescribed practice.  This provision simply creates the flexibility within the statutes if one 
were to emerge.  

Hon PADDY EMBRY:  I find this clause to be too vague, and I will give the minister an example.  A number of 
practices with sheep farming, and no doubt with other animals also, develop over a period.  They start with 
farmers experimenting, and after a period some of them are rejected and some are accepted.  An example is the 
docking of lambs’ tails or mulesing.  It took 20 to 30 years before mulesing was generally accepted by farmers.  
Mulesing started in South Australia.  It had certainly been practised in Western Australia for 20 years before the 
Department of Agriculture took it on board and pushed it as good husbandry practice.  The danger of this clause 
is that it discourages the sort of experimentation which is done with the best of intentions and which often 
produces excellent results.  I feel that the whole clause could prove to be very retrograde for agriculture.  

Hon TOM STEPHENS:  I am not a zealot in this area.  I believe that this legislation is aimed at creating for the 
Parliament and the community a balance in the handling and welfare of animals to reflect the expectation of the 
community that cruel and inhumane practices will not be the order of the day and that when they occur, they will 
be stamped out by the process of prosecution and will be identified as inappropriate.  If a practice were identified 
by the community, the only way the practice could be prescribed by the Government and the minister of the day 
is by way of regulation.  Then the regulation would come before both Houses of Parliament.  This is not 
something that could be done by stealth.  These days the Joint Standing Committee on Delegated Legislation 
scrutinises regulations.  If the minister has fallen out of step with the wishes of either House, the regulation to 
prescribe the practice could effectively be disallowed and the practice come back into its legal status of 
permission granted.  This gives the Parliament the final say on the issue through the delegated legislation 
process. 

Hon MURRAY CRIDDLE:  Farmers and animal scientists require the freedom to introduce any practice that 
might be better.  Will the minister give an assurance that while protecting the animals that will be the case? 

Hon TOM STEPHENS:  That assurance can be given.  People working with animals are being encouraged to 
continue with the practices of normal animal husbandry of being vigilant and protective of animals, as farmers 
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are in my experience, as the wider community expects of farmers and as farmers expect of their colleagues.  In 
rare circumstances, the statute provides for an opportunity for response and for the identification of a practice 
that should be prescribed and therefore proscribed.  I can certainly give the assurance that the member seeks.  It 
is not envisaged that any current normal animal husbandry practice would be prescribed and therefore banned.  I 
cannot think of one.  I am aware of many factors that perhaps some people in the community who are not 
familiar with farming activities might find somewhat surprising.  However, when they have the opportunity of 
working in a farming environment and learning how these normal practices are not simply about the convenience 
of the farmer or the people responsible for handling the animals but rather a lot to do with an appropriate 
response that organises the sensible management of stock and animals for their wellbeing as much as any other 
reason, they will find that the functioning of this Bill and the prerogatives of the minister are in accord with 
current practices. 

Hon PADDY EMBRY:  Further to my earlier question, do I understand correctly that there is an allowance for 
some experimentation that has gone on in the past?  If there is a complaint, would the minister’s attention be 
drawn to it and would the Parliament then make a ruling or would the individual be prosecuted because the 
individual would not be practising normal husbandry as at the year 2002?  However, there must be room for 
improved techniques and husbandry. 

Hon TOM STEPHENS:  I believe the industry groups, farmers groups and others will identify and hear any 
complaints about any practice that has emerged and then make recommendations on how the code should be 
adapted, if necessary, to respond to any adaptation or innovation that is considered by the committees of advice, 
which will be there for guiding ministers of the day on the regulatory regime that should be in place.  I have 
already indicated to the House that I am expecting some advice on tail docking from various players which will 
give meaning to the words “therapeutic and prophylactic”.  They will give me that advice and the code of 
practice will be put in place.  People involved in the transport of animals and various advocates on this issue will 
guide the code of practice that would be given regulatory force.  Likewise, farmers groups that have 
responsibility for handling animals in particular ways will have the opportunity to shape and mould the code of 
practice.  If a practice emerges that needs to be prescribed, the innovation will continue until such time as 
somebody is able to persuade the advisory group in the first instance, the minister in the second instance and the 
Parliament in the third instance to leave in place a ban on that practice.  I believe that there are enough 
safeguards in the process to be able to say to Hon Paddy Embry that the circumstances he identifies, which 
include the need for innovation, are adequately catered for by the way in which the statute is framed. 

Hon Derrick Tomlinson:  Do you expect that the advisory groups will be standing committees? 

Hon TOM STEPHENS:  I envisaged them as ad hoc committees for the purposes of bringing together the 
regulations.  I have with me an experienced officer from the department.  I am advised the committees would be 
formed on a needs basis.  I would have thought that in the first instance the need is for the creation of a 
regulation. 

Hon JIM SCOTT:  When accepting not generally accepted new animal husbandry practices, I hope that 
subclause (b) will apply and that those new practices will have to be humane practices.  I have seen a number of 
recent Landline programs showing people getting much better results from husbandry that is very supportive of 
the animals’ welfare as opposed to rough and ready and cruel measures.  I therefore hope that treating animals in 
a humane manner will be the overriding factor. 

Hon TOM STEPHENS:  This mechanism provides for what I would call the ad hoc committees to come together 
to look at any particular issue for establishing their code of practice and giving to farmers certainty and a defence 
to any unnecessary complaints against them if they are adopting normal animal husbandry that has been ratified 
by the code of practice that applies to that activity.  It also gives people who are concerned about a code of 
practice the opportunity to have input into the shaping of that code of practice and to see that its formulation 
reflects the balance.  I refer to the famous saying “in medio stat virtus”, which in this case, if my Latin serves me 
correctly, translates to virtue standing somewhere in the middle of all these issues. 

Clause put and passed. 

Clause 24:  Defence - killing pests - 
Hon BILL STRETCH:  We all have our own idea of the definition of pests.  Pests are prescribed in the Bill, but I 
cannot find in the Bill who exactly prescribes them.  Page 69 of the Bill contains a list that includes “pest”.  It is 
a list of terms defined and the provisions where they are defined, but the list is not part of the law.  Will the 
minister clarify the position for me? 
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Hon TOM STEPHENS:  Again, by regulation under clause 94, the minister would prescribe what pests are.  If 
somebody had wrongly included a pest - there are a few I would like to put in -  
Hon Bruce Donaldson:  There are a few I would like to include, too. 
Hon TOM STEPHENS:  I am sure the feeling is mutual. 
Hon Bill Stretch:  Are they not picked up by other regulations? 
Hon TOM STEPHENS:  No, they will be picked up under this legislation, prescribed and then subject to 
disallowance. 

Sitting suspended from 6.00 to 7.30 pm 

Hon JIM SCOTT:  I would like further clarification of the prescribed animal issue.  In answer to a question 
asked earlier tonight the Minister for Agriculture mentioned that pests included feral pigs, wedge-tailed eagles 
and emus.  The minister said that one of those animals was local fauna and was covered by the Conservation and 
Land Management Act.  I would have thought that both emus and wedge-tailed eagles were local fauna.  Some 
animals would be present in very large numbers at certain times.  Are those animals prescribed animals or will 
they become prescribed animals for a short period?  What is the difference between an emu and an animal that is 
permanently prescribed, such as a feral pig?  Does some process define those animals?  Will that be done 
through the regulations?  How will it be handled? 

Hon TOM STEPHENS:  Identification of pests will be done by regulation.  Under this legislation, the 
regulations will be identified following interagency collaboration with the other portfolios that have a particular 
interest in this matter.  I imagine that the list as it relates to the operation of this legislation could change from 
time to time.  That is my assessment of the situation.  

Hon KIM CHANCE:  I feel some responsibility to add to the minister’s answer, because I think the answer I 
gave earlier was perhaps a bit confusing in that it seemed to relate a native animal - the emu - to another animal - 
the eagle - but treat it as a feral animal.  Clearly the answer was meant to refer to pigs and dogs as feral animals, 
and eagles and emus as native animals.  The only essential difference - and it is not relevant to this Bill - is that 
one is a native animal and thus comes under the control of CALM, whereas feral animals come under the 
Agriculture Protection Board.  

Hon JIM SCOTT:  Culls sometimes occur of animals such as kangaroos and emus that are present in excessive 
numbers.  I wonder how that would be handled.  Would those animals be described as prescribed animals? 

Hon TOM STEPHENS:  The minister with responsibility for this legislation would need to get advice from the 
Minister for Agriculture.  I imagine that it would be relevant to hear the minister’s view of whether pests would, 
from time to time, include indigenous species that have reached plague proportions.  

Clause put and passed. 

Clause 25 put and passed. 

Clause 26:  Defence - stock fending for itself - 
Hon JOHN FISCHER:  Some areas of our State will always be in drought conditions.  Carrying capacities 
change quite dramatically with bad weather conditions.  I would like to be reassured about paragraph (c), which 
states - 

the property on which the animal was roaming was reasonably capable of sustaining all the animals that 
were roaming on it. 

Will the minister define the reasonable aspect of that paragraph, and perhaps enlarge a little on whether or how 
this would cover areas under severe drought where it has not been possible to remove all the stock? 

Hon TOM STEPHENS:  The Parliament is not unfamiliar with the use of the word “reasonable” in legislation 
from time to time.  These questions are deliberately left within the statute for the “reasonable man”, as regularly 
described in litigation and court cases over clauses that involve this expression.  It involves a judgment of what 
constitutes a reasonable circumstance.  Hon John Fischer has identified one circumstance.  The people involved 
in that circumstance must make a judgment call.  Is it reasonable to leave a certain number of stock in a large 
paddock or even on a vast station?  Would it be reasonable to expect the person responsible for the stock to take 
the necessary steps to gather and move the stock to where there is feed?  Those questions are a matter of 
judgment.  People exercise their judgment on issues such as this all the time.  The question of what constitutes a 
reasonable decision is inserted within a statute.  I am more familiar with the expression proportionate means; that 
is, whether the expenditure of resources by the owner of the stock and the human effort to take the necessary 
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steps to strip a paddock or group of paddocks or run a station is proportionate.  Those are questions of judgment 
that stock owners regularly have to take.  If, in their judgment, it is not reasonable for them to move stock from a 
paddock, run or station, that will be the defence if someone were to lodge a complaint.  It would be up to those 
assessing the complaint to make a decision about whether the complainant or the person complained about has 
made a reasonable call.  Questions of judgment are with us all the time.  That is why we have people responsible 
to the Parliament for the decisions they make in the administration of any Act, including this one. 

Clause put and passed. 

Clause 27:  Defence - releasing animals into the wild - 

Hon JIM SCOTT:  I require clarification of this clause.  Is it the case that paragraphs (a), (b) and (c) are all 
required to establish a defence? 

Hon Tom Stephens:  Yes. 

Clause put and passed. 

Clauses 28 to 32 put and passed. 

Clause 33:  Appointment of general inspectors - 
Hon RAY HALLIGAN:  The Western Australian Farmers Federation and I have concerns about this clause.  
Clause 33(1)(b) allows the director general to appoint as many general inspectors as he considers to be suitably 
qualified or experienced.  Clause 33(1)(a) refers to members of the staff of the RSPCA nominated by the 
RSPCA.  What qualifications and/or experience is required of staff members of the RSPCA or anyone appointed 
by the director general?  This clause should be read in conjunction with clause 40, which permits an inspector to 
direct a person in control of an animal to provide certain things, including care or treatment.  If that person does 
not comply, the penalty is $20 000 and imprisonment for one year.  It is not up to $20 000 and one year in jail; it 
is just the one penalty.  One might reasonably expect that an inspector have some knowledge and experience of 
what he is trying to undertake. 

Hon TOM STEPHENS:  It is quite reasonable for the director general to expect that people appointed as 
inspectors - whether under clause 33(1)(a) or (b) - would be appropriately trained.  With reference to members of 
the RSPCA, I am advised that that organisation has courses available to it that will ensure that members of its 
staff acquire the necessary training, skills and capacity to be appointed under this provision.  The RSPCA is 
involved in the design of a national course to assist people nominated as general inspectors in various 
jurisdictions in this country. 

Clause put and passed. 

Clauses 34 to 37 put and passed. 

Clause 38:  Power to enter a place - 
Hon BRUCE DONALDSON:  Clause 38(2) states - 

In order to enter a place under subsection (1)(b), (c), (d), or (e) an inspector may – 

(a) use such force as is reasonably necessary; . . .  

It is a very grey area when force is used.  A lot of other legislation has similar provisions.  Quite recently, we all 
read in the newspapers of a good Samaritan who came to the aid of an elderly couple when an offence was being 
committed against them.  He used force that he believed was reasonably necessary.  As a result, we all read that 
he was going to be charged.  Thank heavens commonsense prevailed and the charges were not preferred.  In fact, 
they may have been dropped.  It is a grey area when an inspector uses force “as is reasonably necessary”.  Where 
do we draw the line?  What happens when a person objects to an inspector coming onto his premises?  What 
happens if a person believes that more force than is reasonably necessary was used?  Under common law, is a 
person entitled to have a go against an inspector using force? 

Hon TOM STEPHENS:  This clause should be read in conjunction with clause 92, which describes the 
protection from liability for persons acting in good faith.  I am confident that there has been much litigation 
around this area of using such force “as is reasonably necessary”.  I expect that officers and inspectors to be 
appointed will receive training that includes what constitutes reasonable force.  These are questions of judgment 
and people will require training and information to guide them in their decisions and judgment calls in such 
circumstances.  They will have the defence of acting in good faith, but that will only be available to the extent 
that they have taken the necessary steps to inform themselves of how that area of law has been determined. 
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Hon JIM SCOTT:  I previously asked a question about clause 27, which contains a defence.  The way this Bill 
has been drafted creates some confusion in my mind.  I was advised that paragraphs (a), (b) and (c) in clause 27 
all had to be taken into account for the clause to be effective.  With clause 38, it appears that paragraphs (a) to (e) 
are separate circumstances.  For instance, clause 38(a) provides that the inspector may enter with the consent of 
the occupier, while clause 38(c) refers to entry under a warrant.  These are obviously not dependent upon each 
other.  They are separate things.  I wanted to clarify that that is not the same as the other clause.  

Hon TOM STEPHENS:  That is right.  The relevant difference between the two clauses is that clause 37(1) 
utilised the expression “and” as the conjunction to make it clear that the conditions in all three paragraphs 
needed to be present for the relevance of that clause.  In this case the relevant conjunction is “or”, so any one of 
the individual circumstances may apply.  The conjunction is the relevant item.  

Hon Jim Scott:  I do not see the word “or”.  

Hon TOM STEPHENS:  It is on the very bottom of page 29, and should therefore be read into all the other lines.  
In the previous clause, the conjunction was “and”.  

Clause put and passed. 

Clause 39 put and passed.  

Clause 40:  Care of animals - 
Hon RAY HALLIGAN:  The concern here is as I mentioned before - that an inspector may direct a person in 
control of an animal to provide certain things, and if that person does not comply, there is a penalty of $20 000 
and imprisonment for one year.  One would hope that some form of commonsense would prevail.  I am a little 
unsure about how that might occur, because it seems to be categorical in that clause as to what will happen 
should a person in control of an animal not comply with the direction.  

Hon TOM STEPHENS:  It will be necessary for inspectors to act in good faith at all times, otherwise they will 
be at risk of falling outside the defences that would otherwise be available to them in their carrying out the 
powers that would be available to them under this Act.  The test of what constitutes the actions will be the 
decisions of a reasonable person, operating in this case as an inspector.  The inspectors, quite rightly, have their 
attention drawn to their obligations under this statute by Hon Ray Halligan’s question.  They are obliged to act in 
good faith and in accordance with the test of what constitutes the decision of a reasonable person.   

Hon PADDY EMBRY:  If the potential penalty is a fine of $20 000 and imprisonment for one year, what sort of 
mistreatment is the minister anticipating?  I had a friend who was murdered in Perth, and the murderer received 
only 12 months jail.  Twelve months was the sentence he served.   

A member interjected.  

Hon PADDY EMBRY:  No, I am quite serious, and I am being perfectly honest about it.  I wonder what sort of 
offence would warrant a similar penalty.  

Hon TOM STEPHENS:  The penalty provided here is a maximum fine of $20 000, and it is stripped of any 
minimum.  A court, in responding to the full range of circumstances with which it is faced, has complete 
discretion between, presumably, a fine of $1 and $20 000.  

Hon Paddy Embry:  It refers to one animal.  It says “animal”.  

Hon TOM STEPHENS:  Yes, but the court still has discretion and freedom.  There may be a circumstance in 
which the court comes to the conclusion that the maximum penalty is required, but the clause is written in such a 
way that full discretion is allowed for fines from $1 to $20 000.  

Hon DERRICK TOMLINSON:  That is a very interesting answer.  I was drawn into this by the surprising 
statement by Hon Paddy Embry that somebody had been imprisoned for 12 months for murder.  I thought the 
statutory penalty was life imprisonment.   

This clause allows an inspector to provide essential things for an animal.  Then, any person must comply.  
Failure to comply will bring a penalty of $20 000 or imprisonment for one year.  I understand what the minister 
is saying about the discretion of judges - we have heard that argument many times.  Here we have the Parliament 
imposing a maximum penalty.  Could the minister indicate what sort of maximum penalty would be imposed on 
a person impeding an inspector from giving food, water, shelter, care or treatment to an animal.  The maximum 
of one year’s imprisonment is a dire penalty for impeding an officer in his duties.  

Hon TOM STEPHENS:  This clause does not deal with the circumstances Hon Derrick Tomlinson is talking 
about.  It deals simply with the requirement of a person in control of an animal, to accept the direction of an 
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inspector, and to comply with that direction.  If the person fails to comply, a penalty of that sort applies.  It is not 
a question of impeding the decision, but of not complying.  This does not deal with the act of impeding, simply 
that of complying or not complying.  

Clause put and passed. 

Clauses 41 to 43 put and passed.  

Clause 44:  Dealing with seized property - 
Hon MURRAY CRIDDLE:  Clause 44(5) reads, in part - 

Subject to subsection (9), an inspector must return seized property to the owner if - 

(a) 4 months have elapsed since it was seized and no person has been charged with a 
relevant offence; or 

Why is this four-month period provided if no person has been charged?  Would it not be more convenient to say 
simply that the property is returned if the person is not charged?  

Hon TOM STEPHENS:  This clause represents a reduction from the six months provided for in the Bill 
introduced by the previous Government.  It tries to require the inspectors to bring to final determination the issue 
of whether charges will proceed.  Four months is considered to be a more reasonable period than six months, as 
previously envisaged.  In the period in which the decision is being made, all the relevant information must be 
assessed.  Seized property does not include animals.  It may be necessary to retain that property for a four-month 
time limit because it represents a material piece of evidence for prosecution about which a decision is yet to be 
made.  This is an attempt to be more reasonable than the previous government was when, under this legislation, 
it wanted to hold the property for six months. 

Hon MURRAY CRIDDLE:  The Animal Welfare Bill states that the time frame is four months under this 
provision, as the Government is intending.  What inconvenience would stem from not having access to this 
particular property?  The cost of keeping that property could also be a reasonably high figure and the damage 
could be even higher if a person who was not charged was not able to use his property. 

Hon TOM STEPHENS:  People are still required to act reasonably and in good faith.  If the return of seized 
property to a person is delayed beyond what is a reasonable time frame and the inspectors were not acting in 
good faith while assessing the material facts, then they are exposing themselves and may not have the defence 
that is otherwise available to them for protection under the operations of this Bill.  There is a requirement for 
inspectors to act in good faith and in a reasonable manner when assessing the facts and bringing an issue to 
resolution.  In the end, that process is not to take longer than four months - ideally, it should finish before four 
months is up.  I am advised that the six-month time frame was contained in the Green Bill, which was advanced 
by the previous Government. 

Hon PADDY EMBRY:  This clause states a couple of times “if the seized property is not an animal”.  This is the 
Animal Welfare Bill, so what sort of property is seized if it is not an animal? 

Hon TOM STEPHENS:  Devices or machinery that may be deployed to facilitate cock or dog fighting.  It may 
also be other items that intrinsically facilitate cruelty to an animal or may have materially been put to use in a 
specific act of cruelty to an animal.  For instance, a dog might be tied to a clothes line.  The leash of that dog 
may have been gnawed on by the dog trying to escape from its captivity and its inhumane and cruel 
circumstance.  The inspector may decide that that leash will display to the court a material set of circumstances 
that will convince the court of why the person charged of cruelty should be convicted of that crime.  The leash 
may provide the material evidence to justify the laying of the complaint.  I am told that some people conduct dog 
fights inside containerised trucks that drive around the streets to avoid detection.  The truck and its container 
could be the property that is seized by an inspector.  That container, with its blood spattered sides from the dogs 
fighting to the death could be the sort of property that would be seized.   

This provision allows inspectors to tackle the sorts of materials that become available to them when they come 
across those rare individuals who regrettably exist and inflict cruelty upon animals in the pursuit of some warped 
self-realisation. 

Clause put and passed. 

Clause 45 put and passed.  

Clause 46:  Power to require information - 
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Hon JOHN FISCHER:  Why is there a disparity on penalties in this clause compared with others?  In clause 
40(2) the penalty for a person who refuses to be directed by an inspector is $20 000 and imprisonment for one 
year.  Why is the penalty only $2 000 when an inspector suspects that a person is committing or has committed 
an offence?  Clause 47 contains a $20 000 penalty and imprisonment for one year.  The penalty should be far 
more substantial if a person who is suspected of committing a crime refuses to answer questions or give his 
name.  However, with the way the courts hand out penalties, he is likely to get away with a smack on the wrist.  

Hon TOM STEPHENS:  I will explain the rationale behind the different penalties that apply in these clauses.  In 
the first instance to which Hon John Fischer referred, the penalty effectively gives an inspector the opportunity 
to require a person to avoid further cruelty to an animal; that is, to comply with a lawful direction of an inspector 
and to, for example, feed and protect an animal from further cruelty or torture.  The $20 000 penalty is 
considered to be proportionate to the injury, hurt or cruelty that has been caused by a failure to comply with the 
directions of that inspector.  Clause 46 deals with the refusal by or the failure of an individual to give his name, 
usual place of residence and date of birth.  This particular penalty is thought to be proportionate with the 
circumstances that apply in other similar statutes when a person fails to provide such information.  This is not 
specifically in reference to the causing of the penalty but the requirement of an individual to give information to 
an inspector, which is considered to be consistent with the way other statutes handle the matter.  Again, clause 
47 is typical of the provisions that equip inspectors with an operational methodology.  That methodology is 
protected and respected at law so that inspectors can go about their job of protecting animals from acts of 
cruelty.  A person who tries to frustrate the powers of an inspector will suffer a maximum penalty of up to 
$20 000.  Presumably, the courts will have the opportunity to respond to a minor infringement with a lesser 
penalty.   
Hon JOHN FISCHER:  With respect, clause 46(1) states -  

An inspector who reasonably suspects a person is committing, or has committed, an offence . . .  
I would have thought that the refusal to provide one’s name and details would have been the first way to get off a 
charge.  I reiterate that the penalties are out of proportion.   
Clause put and passed. 
Clause 47 put and passed.   
Clause 48:  Performance of an inspector’s functions -  
Hon MURRAY CRIDDLE:  I refer the minister to clause 46(6).  Will the Bill provide a minimum penalty that 
could be applied to an inspector if he or she got out of line?   
Hon TOM STEPHENS:  It is not the Government’s intention that the Bill include penalties that apply to 
inspectors.  Inspectors will be required to act reasonably and in good faith.  The director general will have the 
power to remove an inspector’s authorisation if he or she does not act reasonably or in good faith.   
Hon RAY HALLIGAN:  I understand what the minister has just said.  However, what will happen if an animal 
owner suffers loss?  Will an animal owner who has suffered loss be given the opportunity to seek compensation?   

Hon TOM STEPHENS:  An owner who has suffered a loss will be able to pursue civil action in cases in which 
the protection from liability for an inspector are not available because the inspector has failed to act reasonably 
or in good faith.   

Hon BILL STRETCH:  I thoroughly support the legislation.  However, it is often said that the law is an ass, and 
the law is mostly proved to be an ass in situations in which the powers of inspectors come up against the coalface 
of real people.  The legislation leaves itself open to a certain amount of ridicule in situations in which an 
inspector investigates a totally unfamiliar matter on his own and comes up against farmers who are working 
according to a practice that the inspector does not readily understand.  There have been many situations in which 
a well-meaning person drives through the country and sees an animal in distress.  Immediately, I can recall half a 
dozen cases in which an animal might show signs of distress that would not reflect, in anyway, bad management, 
mistreatment or hardship.  For example, I refer to pulpy kidney, a disease which, in most cases, occurs when 
animals eat surplus feed.  Pulpy kidney is a disease of the bowel that causes sudden death.  It can knock down a 
large proportion of a flock of sheep, the result of which leaves carcasses lying around everywhere, which is very 
distressing.  The first thing a person who comes across such a situation might do is phone the Royal Society for 
the Prevention of Cruelty to Animals.  If that organisation sent out an RSPCA inspector or a person uninitiated 
within the animal industry, who acted alone and without reference to a veterinary surgeon or a Department of 
Agriculture inspector, he or she might leave themselves open to ridicule and a great deal of distress and cost.  
Such a situation could be avoided if the Bill included a provision making it imperative for an inspector to seek 
the advice of another inspector - who is appointed under another clause in the Bill - before taking further action.  
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It would not be enough to state that in 28 days the animal owner would be issued with an infringement notice, 
after which time an appeal could be made through civil proceedings.  That would not be a satisfactory course of 
action.  It is a situation in which one phone call could clear up the entire matter and save much time and effort.   

Hon TOM STEPHENS:  Hon Bill Stretch has made a reasonable observation about our experience as legislators.  
No-one should underestimate the level of experience that exists inside a Chamber when members of Parliament 
include people such as Hon Bill Stretch, who has served on a range of committees, participated in the 
deliberations and application of Bills and has been involved in the questioning of ministers about the activities of 
inspectors.  Typically, I refer to the questions asked in this House about the activities of fisheries inspectors, to 
cite just one example.  When someone such as Hon Bill Stretch asks questions of this nature it is reasonable for 
those who will have the responsibility for the administration of the Bill to appreciate the weight of his 
observations.  Hon Bill Stretch’s observations should be taken on board by inspectors when they deal with 
animal husbandry and farming issues that fall outside their normal experience.  People who choose to work with 
the RSPCA would be wise to view their training courses seriously.  I am confident that that is the intention of the 
RSPCA.  I refer to a film based on Thomas Hardy’s novel Far from the Madding Crowd, which I saw as a young 
man and was most attracted to the beauty of the lead actress.  In particular, I recall the scene in which a shepherd 
moves towards a bloated sheep with a rather large implement.  Had I been an uneducated inspector I would have 
said “Halt!  Do not inflict such an act of cruelty on that sheep”.  However, the methodology and science of the 
time enabled the shepherd to puncture the bloated sheep, which was experiencing potentially lethal distress, to 
ease its distress and affliction.  I do not know whether it is contemporary husbandry or animal practice to use 
such a method in an attempt to give sheep the chance of recovery from the ill-effects of a pasture that could 
threaten their lives.   

Hon Kim Chance:  Our sheep are very lucky to get bloated these days. 

Hon Bill Stretch interjected. 

Hon TOM STEPHENS:  Anyway, I remember thinking about this scene and thinking how menacing the 
shepherd looked when handling the sheep, when in fact the menacing shepherd was delivering respite and 
protection to the animal by what looked like a cruel act.  Hon Bill Stretch has made a very reasonable point.  I 
am sure those who are responsible for the training of inspectors who operate in this area of animal husbandry 
would be wise to avail themselves of this legislation which permits them to be accompanied and to draw on 
expertise to assist them in their operations.  If the operation is outside their realm of training or expertise, they 
would be wise to get assistance, otherwise they could be placed at risk for not having acted reasonably or in good 
faith.   

Hon FRANK HOUGH:  Subclauses (1) and (2) of clause 48 are very loosely written.  They state - 

(1) When performing a function under this Act an inspector may be accompanied or assisted by a 
person requested by the inspector to assist. 

(2) A person accompanying or assisting an inspector may exercise a function of the inspector if, 
and to the extent, authorised by the inspector. 

The inspector may have his wife with him and, while he has his back turned or is in another paddock, she may 
issue six or seven infringements.  Someone from a council or one of the rangers who are not qualified may be 
with the inspector.  The clause refers to a person accompanying or assisting; it is very loosely written.  Anyone 
with the inspector, provided the inspector says he or she is okay, basically has carte blanche to do what he or she 
likes.   

Hon TOM STEPHENS:  It is a requirement of the to act in good faith and to act reasonably.  The sort of 
circumstance that could be envisaged under this clause includes an inspector suddenly finding himself 
confronted with a number of incidents in a paddock that require urgent action.  For example, he may be required 
to lift an animal.  A person who lifts an animal that is the property of a farmer and takes it off the property 
without authority is potentially at risk of being prosecuted for the theft of the animal.  However, an inspector 
acting reasonably might say that the person is authorised to assist him in looking after those animals.  If that 
inspector, or the person who has been delegated, acts unreasonably, the director general can receive complaints 
and remove the authorisations of such inspectors.  That is the ultimate sanction.  The director general is 
responsible to the minister, the minister is responsible to the Parliament, the member is the Parliament, and he 
gets the chance to have his say. 

Clause put and passed. 

Clauses 49 and 50 put and passed. 
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Clause 51:  Power to require information - 
Hon JOHN FISCHER:  I reiterate what I said previously about the rating of the penalties.  The penalty referred 
to in clause 51 is out of kilter with the rest of the program.  I would just like to have that recorded. 
Clause put and passed. 
Clauses 52 to 85 put and passed. 
Clause 86:  Application of fines - 
Hon BRUCE DONALDSON:  A few people have approached me to clarify this clause, which states - 

A fine imposed as a penalty for an offence against this Act is to be paid or credited to, if the offence 
was prosecuted by - 

(a) an inspector who is a member of the staff of a local government, that local 
government; or 

(b) any other person, the Consolidated Fund. 

Does that mean any government agency, including the Royal Society for the Prevention of Cruelty to Animals, 
so it all goes to the consolidated fund? 

Hon TOM STEPHENS:  That is correct. 
Clause put and passed. 
Clauses 87 to 89 put and passed. 
Clause 90:  Delegation - 
Hon RAY HALLIGAN:  I think I know the answer to my question, but I would like to hear the minister put it on 
record.  Clause 90(2) states - 

The Director General may delegate to any person any of the Director General’s functions under this Act 
other than - 

(a) this power of delegation; or 

(b) a function delegated by the Minister under subsection (1). 

Who will be a suitable or appropriate person for appointment as one of these general inspectors, considering the 
director general is delegating a number of his or her powers? 
Hon TOM STEPHENS:  Members would be very familiar with this clause appearing in other statute books of 
the Western Australian Parliament.  Directors general normally delegate their authorisation to other officers of 
the department.  There may be times when it is necessary for the director general to delegate such powers to 
some specialised officer, such as a veterinarian, for instance.  I do not believe we have a vet on staff in my 
department, but there may be other specialised people whose appropriate skills, talent or training make it 
necessary for them to be the person to whom the delegation applies.  I have been a minister for only a short time, 
but I do not think I have seen a complaint yet of a director general in this State giving his powers to anyone 
whom the Parliament would consider inappropriate. 
Hon RAY HALLIGAN:  I admit that circumstances have probably changed, but some years ago directors and 
directors general were permanent public servants.  This clause will give directors general an out, because they 
will not be constrained in any way to ensure that they act in a manner that a reasonable person could expect of 
them.  Directors general are now likely to be on five-year contracts, which means that they will have to do the 
right thing if they want their contracts to be renewed.  The clause states that the director general may delegate his 
functions “to any person”.  Circumstances may be such that the director general has to choose the first possible 
person available to him, even though in hindsight that may not be the most appropriate person.  This clause does 
not require directors general to ensure that they go down the particular path that other parts of the Bill suggest 
even inspectors have to go down. 

Hon TOM STEPHENS:  I am not sure of all the points that Hon Ray Halligan is making.  I had some fears about 
the movement of directors general into five-year contracts.  My experience since coming into office is that I have 
inherited what I regularly describe as the human material of directors general who served the previous 
Government with skill, distinction and talent, whose contracts were in place, and who delivered on the policy 
objectives of the previous Government.  They had prepared themselves, as diligent directors general, for the 
possibility that there would be a change of government, and the day I walked in they presented to me the 
opportunity of delivering on the policy objectives of the incoming Government.  I am sure that when this 
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Government’s first term in office draws to a close and we move towards the election and go into caretaker mode, 
those directors general will do what they always do and will prepare themselves for the remote possibility that 
members opposite will get into government, and they will do their job professionally, as they have always done, 
and will apply themselves to their requirements under the statutes.  Directors general go through a pretty 
rigorous process of being selected -  

Hon Derrick Tomlinson:  Sometimes. 

Hon TOM STEPHENS:  I have not known it to be otherwise in my short experience in government.  The 
Parliament has enormous powers in this regard.  This House is one of the most powerful Houses in the 
Westminster world.  I do not think there is a more powerful House, as I am regularly reminded by the leader of 
one of the parties in this place.  If a director general were to be irresponsible in this area, he could be called 
before the Bar of the House -  

Hon Peter Foss:  They do not turn up though!   

Hon TOM STEPHENS:  I think there was one such person - not a director general, but a person from a 
government trading enterprise.  I think Hon George Cash has that senior officer now quaking in his boots.   

Clause put and passed.   

Clauses 91 to 93 put and passed.   

Clause 94:  Regulations -  
Hon JIM SCOTT:  Subclause (2) states that without limiting subsection (1) regulations made under this section 
may -  

(d) adopt codes of practice relating to the use, care, welfare, safety or health of animals 
either -  

(i) as modified by the regulations; 

(ii) as they exist at a particular date; or  

(iii) as they are amended from time to time . . .  

If an adopted code of practice was amended, would that amended code have to be tabled in this Chamber and 
would it be disallowable, or could the code be adopted without any process of scrutiny?  

Hon TOM STEPHENS:  I am advised that the circumstance spoken about by Hon Jim Scott is considered to be a 
most rare and remote circumstance.  The normal circumstance is that the code of practice is effectively tabled by 
way of regulation.  However, the rare circumstance in which it is amended from time to time has apparently been 
provided for.  

Hon Jim Scott:  So if a code of practice were to be amended, that would not come back before us? 

Hon TOM STEPHENS:  The original regulation identifying the code of practice will have to come to this place, 
but in the rare circumstance in which paragraph (iii) were to apply by itself, the opportunity would exist for the 
code of practice to be amended from time to time.  The requirement for a particular code of practice to be 
amended from time to time without coming back to this place will be contained in the initial set of regulations.  
Therefore, if the Parliament were to say that if this code of practice were to be amended, it must always come 
back to this place, then the Parliament would have the opportunity of disallowing the regulation in order to effect 
that change and to require that the code must always come back to this place.  However, if it was argued by the 
minister at the time that a particular code of practice should have within it the opportunity, rarely to be exercised, 
for it to be amended from time to time, it would be up to the Parliament to determine whether that set of 
circumstances should come into being. 

Hon JIM SCOTT:  I am a bit worried about this, because I know how bureaucracies work, and it is much easier 
for them to amend a regulation simply by adopting a new code of practice without the need for it to be 
scrutinised by the Parliament.  That is not something I am terribly comfortable with and, although I will not hold 
up the proceedings here, I will certainly be following that very closely.  

Hon JOHN FISCHER:  Like Hon Jim Scott, I am concerned with clause 94(2)(d)(i) and (ii).  I am concerned 
with who sits on the committees that make up these codes of practice.  I have said before that this legislation has 
been a long time coming.  We must have regard to livestock, transport and shipping.  I am concerned that the 
bureaucrats will get hold of these codes of practice.  I want the minister to reassure me that the people who 
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initiate the make up of these codes will be selected from the industry and will not be outnumbered by either 
government or bureaucrat representatives.   

Hon TOM STEPHENS:  I understand the point the member makes.  The minister will decide how these 
committees are formed - I call them ad hoc committees - with the task of making recommendations to the 
minister on the codes of practice that should be enshrined in the regulations that are then tabled.  The make up of 
those committees will reflect the decision of that minister.  I have made one such decision about tail docking.  I 
have insisted that the make up of the committee include people from the Canine Association of Western 
Australia.  I indicated in a letter that I want two people from that association on the committee.   

Hon Derrick Tomlinson:  Would you include a member of the Veterinary Surgeons Board as well as of the 
Canine Association?   

Hon TOM STEPHENS:  No, not on the board.   

Hon Derrick Tomlinson:  Why not?   

Hon TOM STEPHENS:  I believe that the veterinary association is the lobby group.  The board will be charged 
with responsibility for administering the regulation and the code of practice.   

Hon Derrick Tomlinson:  Are they not more directly involved in animal husbandry?   

Hon TOM STEPHENS:  The association is the lobby group and, in my view, the board has the regulatory 
function.   

Hon Derrick Tomlinson:  I would have thought the practitioners are more important than the political adherents.   

Hon TOM STEPHENS:  I hear what the member is saying.  I had to work through this issue in response to - 

Hon Peter Foss:  Especially if they have to administer it.   

Hon TOM STEPHENS:  I hear what the members are saying.  In many cases, the veterinarian board will have 
representatives on the government-appointed board.  I thought about this issue and I have decided that the 
Veterinary Surgeons Board, the Royal Society for the Prevention of Cruelty to Animals and the Canine 
Association will work together to advise me on what would constitute the code of practice that would apply in 
that area.  It may be that they cannot make a decision.  Even if they do make a decision and a recommendation, it 
is still a recommendation to me on what regulation I present to the House.  It will be up to the minister to say that 
he is comfortable with the receipt of that recommendation and to bring forward that recommendation.  I will 
want to hear all sides of the argument on that issue.  I want to understand what meaning people give to the words 
“therapeutic and prophylactic”.  I want to know that people are being serious in that discussion.  I want to make 
sure that the parties engage in the discussion and that, ideally, there will be a meeting of minds.  If there cannot 
be a meeting of minds and an agreement cannot be reached, I am required to bring forward a code of practice to 
enshrine by regulation.  Ultimately, the minister is responsible.  The Parliament holds the minister’s regulations 
in check.   

Hon Paddy Embry:  On your head, minister.   

Hon TOM STEPHENS:  That is right.  Ultimately, the minister of the day and the Parliament wears 
responsibility for this.  As members know, with regard to one set of regulations for which I have responsibility, I 
genuinely want to share that responsibility, if it is possible, with the parliamentary committee that considers the 
regulations.  I hope that consensus will break out and I will be told what the consensus is.  Every now and then -  

Hon Derrick Tomlinson:  You live in hope?   

Hon TOM STEPHENS:  We have robust discussions in this place, but the collective wisdom that sits around the 
Chamber has the capacity to make sensible decisions, particularly when politics are set aside.  If the politics are 
stripped away, we know that the operations of our committees are capable of a great depth of reasoning.  That 
basically eliminates most of the work we do as parliamentarians.  However, headlines are written about us when 
there is a divergence of views and politics are involved.  Headlines are written about the issues on which we 
disagree.  That is as it should be.  The media reports those things about which there are divergent viewpoints.  It 
may well be that during the decision-making processes, consensus will break out for the various 
recommendations made to a committee.  The minister would then bring forward recommendations that have 
inspired the unanimous view of that ad hoc committee.  However, that may not happen from time to time.  In 
those circumstances, the minister’s codes of practice that he tables in the House will be subject to the 
deliberations of Parliament.   
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Hon PETER FOSS:  I have listened to the minister’s statement about tail docking with interest today.  The 
minister made two proposals.  The first was that veterinarians would conduct all docking and the second was that 
veterinarians would impose the judgment and the imposition of standards on tail docking.  In other words, it was 
a two-standard method.  It would be up to the board to comply with those regulations, otherwise it would run the 
risk of losing them.  I assume that is the reason why the minister wants to make all veterinarians do the lot.   
Hon Tom Stephens:  You have misconstrued me.  I have been misconstrued several times on this issue.   
The DEPUTY PRESIDENT (Hon Jon Ford):  Order, members! 
Hon PETER FOSS:  I will take it a step further.  The veterinarians will set the standards.  They will know 
whether it is appropriate to dock the animals’ tails for whatever reasons.  They will be able to say whether the 
tail has been docked for this reason, that reason or some other reason.   
Hon Tom Stephens:  Mr Foss, you are wrong.   

The DEPUTY PRESIDENT:  Perhaps the minister should let the member finish his question.   

Hon PETER FOSS:  Fine, I am just going by the minister’s statement issued today, which states -  

Tail docking, other than for a therapeutic or prophylactic purpose, is already banned by the code of 
practice on tail docking of the Australian National Kennel Council of which the Canine Association of 
Western Australia is a member.   

. . .  

Clause 19 of the Animal Welfare Bill 2001 specifically provides for the prescription through regulation 
of surgical operations on animals.  I announced some weeks ago my intention to use that provision to 
give effect in WA to the proposed nationwide ban on tail docking, other than for purposes that are 
therapeutic or prophylactic - that is, preventive of ill-health - and to require any legal tail dockings to be 
carried out by a registered veterinary surgeon.   

In order to assist in the preparation of the regulations and, specifically, to consider and give definition to 
the words “therapeutic and prophylactic”, I have asked representatives of the Canine Association, the 
Royal Society for the Prevention of Cruelty to Animals and the Australian Veterinary Association to 
participate in a working group on the proposed animal welfare regulations . . .  

It is my ultimate intention, once the code of practice has been established, to leave their practical 
application and implementation under the regulations to the Veterinary Surgeons Board of Western 
Australia.   

It will not inspect every single tail docking in Western Australia; it will deal with those cases whereby a surgeon 
is supposedly acting contrary to the definition of the code of practice by docking a tail when he is not meant to.  

Hon Tom Stephens:  Correct.   

Hon PETER FOSS:  Right.  That was what I was saying. 

Hon Tom Stephens:  That is not what you said, but it does not matter. 

Hon PETER FOSS:  I think it was what I was saying.  Perhaps that was what I would have said if I had not been 
interrupted. 
Hon Derrick Tomlinson:  Give it a chance, you said.  They were trying to stop you.  

Hon PETER FOSS:  Correct; that was what I was trying to say.  I am concerned because a large amount of tail 
docking is currently done by owners.  In fact that practice probably goes further; they probably remove 
dewclaws and things of that nature.  The Government will change that situation by requiring tail docking to be 
done by veterinary surgeons.  I imagine that would include the removal of dewclaws as well.  That was not in the 
minister’s statement.  The Government may allow dewclaws to be removed by owners.  Some owners certainly 
undertake tail docking and remove dewclaws at the moment.  My concern is that if this regime is put in place, an 
awful lot of dogs will be running around minus tails, the loss of which will not be explained, and it will not be 
possible to prove how the tails were lost.  This regime is to be enforced by the Veterinary Surgeons Board of 
Western Australia, which will deal with complaints.  It seems to me that anybody who wants a tail removed and 
is concerned that the tail may not be removed if the procedure is carried out by a veterinary surgeon, because 
veterinary surgeons will have more at risk than a small prosecution - they could lose their livelihood - owners 
will be driven to go to people who are not veterinary surgeons.  Even though the Government will require all 
legal tail dockings to be done by veterinary surgeons, this provision will in fact force all other unnecessary tail 
dockings to be done by other people.  If that requirement is included in the legislation, it might force this practice 
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away from veterinary surgeons rather than towards them.  All an owner would need to say if confronted with a 
prosecution for an illegal tail docking is that his dog did not have a tail when he got it.  He would not have to 
answer any further questions.  All he would need to say was that he could not remember from whom he got the 
dog and so forth.   
Although I understand the theory behind what the Government wants to do, it does not seem practicable.  That is 
why I am saying - I am perhaps agreeing with Hon Derrick Tomlinson - that representatives of the Veterinary 
Surgeons Board of Western Australia should perhaps be on this committee, because the board will have to make 
this system work.  I would like my comments to be given to the Veterinary Surgeons Board, because I suspect 
that this might be a little difficult to enforce.   
I have one other concern.  I am sorry to keep mentioning it.  Some members of this Chamber go up the wall 
when I mention national competition policy.  I will say it quickly so that people will perhaps not hear me say it.  
Is the removal of practices such as tail docking from the capacity of an ordinary person justified when farmers 
are allowed to dock tails and may also remove other parts of an animal’s body? 
Hon Derrick Tomlinson:  Or to allow Jews to do it, but not others.   
Hon PETER FOSS:  Yes; although they are not docked. 
Hon Derrick Tomlinson:  It is a form of docking.  

Hon PETER FOSS:  I will not enter into that debate.  Farmers are allowed to remove tails.  Is there any 
justification under national competition policy for not allowing tail docking of dogs to be done by non-surgeons?  
I am sure many veterinary surgeons are keen on this provision because it will mean that they will make a lot 
more money.  However, I do not think it will, because, as I said, people will probably go to unqualified people 
and dogs will mysteriously lose their tails.  I understand why the Government has attempted to arrive at a 
sensible solution.  However, I wonder whether it might not be well advised to ask the Veterinary Surgeons Board 
of Western Australia to provide representatives to its ad hoc committee, so that the board can contribute to this 
important matter; that is, the practicalities of enforcement.  Anybody who has been involved in prosecutions 
knows that the prosecution must prove a person’s guilt.  The mere fact that an animal does not have a tail does 
not mean that the owner was the one who removed it.  An owner is not obliged to say anything about who 
removed a tail.  He may in fact not know who removed the tail. 

Hon TOM STEPHENS:  I have listened attentively to Hon Peter Foss.  The code of practice subscribed to by the 
Canine Association of Western Australia in collaboration with the Australian National Kennel Council appears 
to be the code of practice that no-one disputes; that is, that there should be no unnecessary tail docking.  It 
appears that everybody subscribes to the view that there should be no cosmetic tail docking.  What has been 
argued is that there are legitimate therapeutic and prophylactic reasons for permitting tail docking in some 
circumstances.  

Hon Peter Foss:  Such as the removal of dewclaws? 

Hon TOM STEPHENS:  Yes; however, I am not turning my mind to that issue.  I have received no 
recommendation on that issue.  The Canine Association of Western Australia raised that issue with me to 
illustrate the other issue, but I have not touched on it.  I guess somebody will come to me at some stage with 
some recommendations; however, I have not yet received any.  I will have to wade through those 
recommendations once I receive them.  The issue I am dealing with at the moment relates to the decision of 
national ministers to work towards a nationwide ban on tail docking other than for therapeutic or prophylactic 
purposes.  My response to that decision was, firstly, to make an announcement and, secondly, to hear a rather 
well positioned argument on the therapeutic and prophylactic defences for this procedure.  I decided that I did 
not have the expertise to judge the competing arguments.  I want the experts to talk among themselves and come 
up with a code of practice that will describe circumstances in which therapeutic and prophylactic tail docking 
should be permitted.  I am muddling my way through this issue.  I decided that I wanted to keep the Veterinary 
Surgeons Board of Western Australia out of the process and have the lobby groups talk to one another.  The 
lobby groups could wisely consult with the Veterinary Surgeons Board, but I did not want the board to be thrown 
into the argy-bargy of this process.   
Hon Peter Foss:  Perhaps you need another process, involving the Crown Solicitor’s Office and the Veterinary 
Surgeons Board, to work out the practicalities of enforcement.  
Hon TOM STEPHENS:  I will take that idea on board.  I have taken two suggestions on board.  I will encourage 
the consultative committee and the task force to talk with one another and formally discuss or take advice from 
the Veterinary Surgeons Board on this issue.  That should not occur during the argy-bargy process of the task 
force.  I decided that the Veterinary Surgeons Board should be removed from that process, and I am inclined to 
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stick with that decision at this point.  We should still get some erudite, informed suggestions through to the 
people who will make the recommendations on the code of practice.   
I heard the other points raised by Hon Peter Foss.  Veterinarians do not seem to place much confidence in the 
compliance of the Canine Association of Western Australia with the existing code of practice.  Veterinarians 
argue that members of the Canine Association of Western Australia are carrying out tail docking for not simply 
therapeutic or prophylactic reasons but also cosmetic reasons.  At the same time, the Canine Association of 
Western Australia does not have a high regard for the lobby group that the Australian Veterinary Association 
represents because it regards it as having a closed mind about what constitutes a therapeutic and prophylactic 
purpose.  It appears to me that we have two groups, neither with a lot of confidence in each other’s objective 
assessment of the issue.  I am telling them both that I am just the minister; I have no in-depth knowledge of the 
issue. 
Hon Peter Foss:  You bought into the issue; you did not have to. 
Hon TOM STEPHENS:  I am a layman in this field and I am therefore dependent on the expertise those two 
groups can bring together.  They must come to me with their recommendations about what constitutes a code of 
practice.  It was my intention that the code of practice - which would be given definition and meaning by their 
discussions - would be administered by the Veterinary Surgeons Board of Western Australia.  The Veterinary 
Surgeons Board would then be bound not by the AVA’s lobby group, but by the code of practice agreed on and 
given regulatory force by the ministerial decision to implement that regulation.  If it withstands disallowance, it 
will then also have the sanction of Parliament.  The Veterinary Surgeons Board will then have to comply with 
the meaning and content given to the code of practice by the process put in place.  I am entering into this in good 
faith.  It is true that I have entered the discussion because I have fallen in line with the Commonwealth’s decision 
to move down this path in all its jurisdictions.  That seems a reasonable direction in which to go.  There are some 
steps yet to play themselves out and I want everyone involved to operate respectfully in good dialogue with one 
another to come up with a code of practice that attributes real meaning to the words therapeutic and prophylactic. 

Hon PETER FOSS:  My concern is not for those matters.  My concern is if the Canine Association decides to 
outlaw tail docking as being neither therapeutic nor prophylactic, enforcement by the association would be easy.  
It would say that breeds that appear without a tail are disqualified.  People who want to show such dogs would 
not be able to do so because the animals would not have tails.  Once the Government becomes involved, there is 
a more difficult process of enforcement.  The only form of enforcement available is prosecution.  Prosecution 
carries with it proof beyond reasonable doubt.  It is a bit tough on the Veterinary Surgeons Board to enforce this 
because it is a practice that does not have a great deal to do with veterinary surgeons.  If we impact only on 
veterinary surgeons, we will not catch much of the tail docking that occurs.  The minister’s venture into this is 
somewhat nominal because, even if we pass a law to say that tail docking must be done by a veterinary surgeon, 
the public will get the message that if they want to dock a dog’s tail they should go nowhere near a veterinary 
surgeon.  They will realise that a veterinary surgeon will not do it.  It is a nice law and a lovely idea.  It has lots 
of warm fuzzies but what does it achieve apart from a warm fuzzy feeling?  I do not have a solution; the minister 
is venturing into a difficult area.  It is like Pitt’s tax on windows: it was thought that rich people would be caught 
but all that happened was that rich people bricked up their windows.  That is exactly what we may end up with.  
Instead of stopping the practice it will be driven underground and the legislation will not have much effect on it.  
It is the minister’s decision; it is not for me to tell him his business. 

Hon TOM STEPHENS:  I thank Hon Peter Foss for his comments.  I appreciate the way he has pitched them.  
This is not without its challenges.  Hopefully, there will also be opportunities for people to reach common 
ground.  Regulations of any sort, including this one, will have to be reviewed by the National Competition 
Council.  If it has a view on this, it will no doubt let us know.  As with any path taken, there are difficulties.  We 
know what we are trying to do; we are aiming to get common ground.  The cautionary points of Hon Peter Foss 
are noted and the challenge will be to work this through in the consultative forums that are envisaged. 

Hon DERRICK TOMLINSON:  It is interesting that two levels of language are being used in this debate tonight.  
We have been concentrating on three words in the ministerial statement: therapeutic, prophylactic and cosmetic.  
These three words tend to relate to small animals; in particular, dogs.  When we talk about the docking of dogs’ 
tails, those are the three words that apply.  However, when we examine farming practices we do not use that 
language.  We use another word; we use the word husbandry.  Despite that, we exercise the same process.  We 
dock the tails of lambs and we dock the tails of dogs.  If we dock the tails of lambs, it is called husbandry.  If we 
dock the tails of dogs, it is one of three things: prophylaxis, therapy or cosmetic.  It is certainly not cosmetic in 
sheep.  Mulesing is not cosmetic; we are not trying to make sheep look sexy!  We are trying to minimise fly 
strike.  Let us look at the application of that language to the practicalities.  With sheep, farmers maximise the 
protein conversion.  To maximise protein conversion, minimising fly strike is one thing that is done.  To 
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minimise fly strike it is said that it is husbandry to exercise mulesing and tail docking.  It minimises the 
possibility of fly strike whilst maximising protein conversion for minimum cost and maximum profit.  With 
dogs, the notion of husbandry is eschewed.  I refer to the New Oxford Dictionary of English, which states that 
husbandry is “the care, cultivation, and breeding of crops and animals”.  It refers to care, not therapy, cosmetics 
or prophylaxis.  It refers to the care of animals; the husbandry of animals.  Why is it that we eschew husbandry 
from the dialogue we use about small animals - dogs?  Dogs are pets; it is not about protein conversion.  Dogs 
are an appeal to another human drive, that of companionship.  It is interesting that we use quite different 
terminology for two quite different, but related, processes.  When it comes to the question of who will make the 
decision about those words, we will take out of the equation the Veterinary Surgeons Board, which is the 
practical body that certifies and authorises the practice of veterinarians.  The practice of the veterinarians will be 
taken out of the equation when we come to determine the ethics of the therapy, cosmetics and prophylaxis versus 
husbandry.  We will take the notion of the political lobby group.  I understand that the minister has an awful 
dilemma, and God bless him, it will need the wisdom of Solomon.  However, with the wisdom of Solomon, 
when he must divide the child in half, I suggest that the practical veterinarian might be worthwhile.  He would 
then get an interesting balance in the committee.  I was interested in hearing the minister say that he was looking 
for two members of the Canine Association.  

Hon Tom Stephens:  I think that is what I said.  

Hon DERRICK TOMLINSON:  That is certainly what he said in the debate, and Hansard will record that.  He 
was proposing including two members of the Canine Association, and a representative of the RSPCA, which 
would give it a balance.  Another balance is to include one representative of the Canine Association and a 
member of the Veterinary Surgeons Board, which will give that new dimension to the language that I introduced.  
I commend the suggestion to the minister.  

Hon TOM STEPHENS:  I have heard Hon Derrick Tomlinson, and I appreciate his suggestion.  If my 
regulations find themselves the subject of a disallowance motion in this House, there will be opportunities to 
hear, through the Joint Standing Committee on Delegated Legislation, from the Veterinary Surgeons Board.  I 
was hoping that the Veterinary Surgeons Board could be kept in some position of advice, but not be involved in 
the argy-bargy.  That is my instinct.  I call it as I see it.  While I have the first decision to make - to accept or 
reject the code of practice that comes through the process - in the end I predict that this issue will be back here 
for all of us to make a decision on.  Members will draw their advice from whatever source they like, and I 
presume this will include the Veterinary Surgeons Board.  

Hon JOHN FISCHER:  I understand the minister’s answer in relation to the therapeutic and prophylactic issues, 
but while I consider this area no less important, I do have a concern that this Bill will overlap into farming 
situations, and the offshoot of the required code of practice in relation to these areas.  I hope the minister of the 
day will ensure industry representation on the relevant ad hoc committees.  

Hon Tom Stephens:  We will.  

Hon PADDY EMBRY:  I support the comments of Hon John Fischer.  I trust this will not be the foot in the door 
for people who, maybe with the best of intentions, think they are better informed on a subject than those who 
make their living from that subject.  

Clause put and passed. 

Clause 95 put and passed.  

Clause 96:  Fish Resources Management Act 1994 amended - 

Hon BRUCE DONALDSON:  I am most intrigued by the addition to the Fish Resources Management Act 1994, 
not so much in proposed section 191A as in clause 96(3), which inserts after section 258(v) the following 
paragraph - 

(va) prescribe measures to - 

(i) prevent cruelty to fish; and 

(ii) provide for the welfare, safety and health of fish; 

This conjures up all sorts of ideas to me, because, taken literally, if the Government was really looking at 
prescribing measures to provide for the welfare, safety and health of fish, it should really ban all wet line fishing.  
Does this also mean that keeping fish in sea pens in aquaculture could be classified as cruelty?  They have been 
taken out of their natural habitat and confined.  In Pemberton the other day, the Leader of the House and I saw 
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the research into trout, and the nutrition trials on the growth of trout.  Two or three fish are kept in a container no 
larger than a washing machine, with a thin net over the top to stop them from jumping, because the trout like to 
get around and tend to disappear onto the floor of the research centre.  Since the amendments to the Fish 
Resources Management Act are being included in this Bill, does the minister have any examples he could give 
the Chamber to support the inclusion of these amendments?  

Proposed section 258(vb) reads - 

provide for the adoption of codes of practice relating to the use, care, welfare, safety or health of fish 
either - 

(i) as modified by the regulations;  

(ii) as they exist at a particular date; or 

(iii) as they are amended from time to time; 

There is a real danger that this proposed section will support those in society who have clearly identified 
themselves as wishing to stop all development at any cost.  No doubt the minister is waiting to tell me, and I 
would be most interested to hear about cruelty to fish.  Any recreational angler bringing up a jewfish from 40 to 
50 metres of water is committing an act of cruelty, is he not?   

Hon TOM STEPHENS:  As the member points out, this Bill amends another Act, for which another minister 
will be responsible for the deployment of regulations, should that minister so choose.  These proposed 
paragraphs will equip that minister with the power to respond under his own Act to any regulations that need to 
come forward.  It seems to me appropriate that I sit down now and leave that minister, if he so chooses, to 
respond to the issue raised by Hon Bruce Donaldson.  

Hon KIM CHANCE:  That is what is called a hospital handpass!  

The shadow minister for fisheries is clearly right.  Those powers are conferred, or at least the heads of powers 
are conferred, for the regulation for the prevention of cruelty in those areas.  The regulations will stand or fall on 
their practicability.  However, it is not difficult for me to explain practices in the fishing industry that I would be 
more than happy to bring into this place in the form of regulation to prevent cruelty to animals.  They are already 
matters that are illegal if carried out on an Australian registered fishing vessel, but are not necessarily illegal on a 
foreign fishing vessel.  The specific practice to which I refer is that of the finning of sharks.  This is a barbaric 
practice in which a live animal is brought on board a vessel, its fins are cut off and it is then dumped backed into 
the water.  We legislate against that for Australian fishing vessels or vessels operating within the Australian 
fishing zone.  However, it is regulated under current fisheries law, which really deals with the maintenance of the 
resource and not cruelty to animals.   

Hon Bruce Donaldson also referred to aquaculture.  It is quite possible that in the design of an aquaculture 
operation, regulations could reasonably be gazetted under these heads of power to ensure that where it is possible 
to control the safe and humane handling of fish, those regulations may be prescribed.  One of those areas is the 
facility to prevent fish from jumping out of tanks and expiring on the floor.  Obviously, no responsible operator 
would want that to happen in any case.  However, it is reasonable that the design of aquaculture operations could 
be assisted by regulations of the kind that are predicated upon the prevention of cruelty to animals.  With these 
heads of power we could introduce legislation like a shot into this place that would stop the finning of sharks.  

Clause put and passed. 

Clauses 97 and 98 put and passed.  

Title put and passed. 
Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

HON TOM STEPHENS (Mining and Pastoral - Minister for Housing and Works) [9.23 pm]:  I move - 

That the Bill be now read a third time. 

HON RAY HALLIGAN (North Metropolitan) [9.24 pm]:  The history of this Bill is well known to members in 
this Chamber.  The Opposition is pleased to have been of some assistance in the speedy passage of the Bill 
through this place.  
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Hon Tom Stephens:  You speak with a forked tongue.  

Hon RAY HALLIGAN:  I do not.  There are 90-odd clauses in this Bill.  However, I thank the minister for 
providing an explanation about the issue that is on the lips of so many people - tail docking; and for indicating 
that a committee will be formed.  All I ask is that the minister ensure that all stakeholders are given the 
opportunity to have a say in the code of practice that they must finally abide by.  

Question put and passed. 

Bill read a third time and passed. 
 


